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Executive Summary

The Legislature directed the Committee on Revision of the Penal Code to recommend
changes to the law that would “simplify and rationalize” California’s Penal Code. As part of
this mandate, the Committee has studied the history and current practice of California’s
death penalty system.

After a thorough examination, the Committee has determined that the death penalty as
created and enforced in California has not and cannot ensure justice and fairness for all
Californians.

More than forty years of experience have shown that the death penalty is the opposite
of a simple and rational scheme. It has become so complicated and costly that it takes
decades for cases to be fully resolved and it is imposed so arbitrarily — and in such

a discriminatory fashion — that it cannot be called rational, fair, or constitutional.
Hundreds of California death sentences adjudicated in state and federal courts have
been reversed or otherwise thrown out as unconstitutional while only 33 people are
currently eligible for execution.

Furthermore, recent efforts to improve, simplify and expedite California’s system of
capital punishment have failed to accomplish their stated goals and may have made
things even worse.

For the reasons in this report, which includes new data presented here for the first time,
the Committee unanimously recommends repealing California’s death penalty. Because
we appreciate that this is a difficult goal, in the interim, the Committee unanimously
recommends reducing the size of California’s death row by the following means:

«  Award clemency to commute death sentences.

«  Settle pending legal challenges to death sentences.

- Recall death sentences under Penal Code § 1170(d)(1).

+  Limit the felony-murder special circumstance.

- Restore judicial discretion to dismiss special circumstances.

«  Amend the Racial Justice Act of 2020 to give it retroactive application.

+  Remove from death row people who are permanently mentally incompetent.
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Recommendations Repeal the death penalty

For the reasons described in this report, the death penalty should be repealed in
California and California’s death row should be dismantled.

Reduce the size of death row

Even without repeal of the death penalty, the Governor, Attorney General, Legislature,
and local prosecutors can take significant steps to reduce the size of California’s
death row. These decision-makers should take these steps while awaiting repeal of
the death penalty.

Clemency

The Governor should use his executive clemency power to reduce the size of death
row by commuting death sentences. Though no California governor has granted
clemency to a condemned person since the death penalty’s return to California in
1977, multiple governors in other states have broadly granted clemency to people
on death row, even while the death penalty remained in their states.! The California
Supreme Court, which must separately approve clemency for anyone who has

a prior felony conviction, should also promptly adjudicate clemency petitions
presented to the Court.?

Settle pending post-conviction cases

The Attorney General has the power to resolve death penalty cases on post-
conviction review.? Attorneys General in California have done this a handful of
times. The Attorney General should take a more proactive approach to seeking
resolution in all death penalty cases in post-conviction review.

Recall and resentencing in death penalty cases

Local district attorneys have the authority to request recall and resentencing in any
case, but the ultimate decision of whether to resentence an individual is made by a
Superior Court judge.* This process should be used by District Attorneys to pursue
resentencing of death cases from their counties.

Legislative reforms

1. Reform the felony-murder special circumstance
Current law allows people to be sentenced to death even if they did not
personally kill or intend anyone to die. This was not always the case: as
originally enacted, California’s death penalty could not be imposed on
accomplices unless they had an intent to kill.* In 1990, voters approved
Proposition 115, which permitted a death sentence or life without the
possibility of parole for an accomplice to a felony who did not personally kill
nor intend for anyone to die, if the person acted with reckless indifference and
was a major participant in the felony offense where someone was killed.®

The Legislature should reverse the expansion of the felony-murder special
circumstance enacted through Proposition 115 and should provide retroactive
relief to those currently serving sentences based on this provision.”
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Judicial dismissal of special circumstances

Current law allows judges to dismiss charges and enhancements in almost any
case.® But when “special circumstances” are charged, making the case one
where a death or life without parole sentence can be imposed, a judge cannot
dismiss these allegations after they have been found true by a jury or admitted
by the defendant.® This was not always the case: this limitation was also
imposed through Proposition 115.

The Legislature should restore to judges the power to dismiss special
circumstances in all cases.!

Make the California Racial Justice Act of 2020 retroactive

In 2020, the Legislature enacted the Racial Justice Act to eliminate racial bias
and racially discriminatory practices in the criminal legal system, including
both capital and non-capital cases." But the Racial Justice Act only applies
prospectively and does not apply to cases adjudicated prior to January 1, 2021.

The Legislature should make the Racial Justice Act retroactive.'

Create a process to remove the permanently incompetent from death row
More than three decades ago, the United States Supreme Court held that
incompetent people cannot be executed.” Nevertheless, there are atleast 6
people on California’s death row who may be permanently incompetent and,
if they are, could not be executed." Current law provides no clear process to
remove these people from death row.

The Legislature should modify the existing statute regarding incompetency
proceedings to create a clear process to resentence people who are
permanently incompetent and cannot be legally executed.
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Analysis and Data

I. INTRODUCTION AND BACKGROUND

California has the largest population of condemned people in the country.” Currently, 697
people are on death row.'* More than 1,000 people have been sentenced to death since
1978 in California,” but no executions have occurred in the last 15 years. Only 13 executions
have taken place since reinstatement of the death penalty in 1978."® During that time, 235
death sentences have been reversed as unconstitutional or otherwise improper.”

More than half the people on death row are awaiting appointment of post-conviction
counsel. The appellate and post-conviction litigation process is almost unfathomably
long and costly. It now averages more than 30 years for people convicted of capital
offenses to exhaust their appeals.?° California has spent more than 4 billion tax dollars
on the death penalty since it was reinstated in 1977.% Only 33 people have completed
post-conviction review of their case and are currently eligible for execution.??

Meanwhile, over the past decade, California voters have narrowly supported the death
penalty in three propositions on the ballot in 2012 and 2016.2® California has tried to
make the death penalty system work. The state has enacted statutes and constitutional
provisions to prioritize death penalty cases, to expedite record review and to provide
victims with speedy resolution of cases.?* The state funds two state agencies and
contracts with a third agency to provide defense services to the condemned.? At the
federal level, the Anti-Terrorism and Effective Death Penalty Act was enacted in 1996 in
an effort to expedite review of death penalty cases in federal court.?

These attempts to improve California’s death penalty system have largely failed. The
time to adjudicate death sentences has never been longer, and victims are no closer
to resolution.

At the same time, 5 people — all men of color — on death row have been found innocent
and exonerated.?”” And decades of research have shown disturbing racial disparities in
who is sentenced to death.?® People of color currently make up 68% of death row.?’ At
least a third of people currently condemned to death have been diagnosed with serious
mental illness and 6 of them may be permanently incompetent.®® The death penalty is
also not used uniformly in California: a handful of counties account for the majority of
the recent death sentences imposed in the state.®

Against this convoluted and conflicted backdrop, the Committee undertook its
analysis of the current state of the death penalty. The Committee conducted a
lengthy hearing in March 2021 and heard from academic experts about the history
and current application of California’s death penalty.®> Committee staff also
consulted extensively with practitioners and other experts from across California and
collected relevant data. This report reviews the extensive literature on California’s
death penalty, including new studies and data not previously available.

After careful consideration, the Committee has unanimously concluded that the
death penalty should be repealed in California and that the size of California’s death
row should be reduced.


http://www.clrc.ca.gov/CRPC.html
https://penalty.32
https://state.31
https://incompetent.30
https://death.28
https://exonerated.27
https://court.26
https://condemned.25
https://cases.24
https://execution.22
https://appeals.20
https://improper.19
https://country.15

DEATH PENALTY REPORT COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

ANALYSIS AND DATA PAGE 10

FIGURE 1: DEATH SENTENCES, EXECUTIONS, AND NON-EXECUTION DEATHS IN CALIFORNIA (1978-2021)
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FIGURE 2: TOTAL NUMBER OF CONDEMNED PEOPLE AT END OF YEAR
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1l. RECENT DEVELOPMENTS IN THE ADMINISTRATION OF THE DEATH PENALTY

The Committee’s report is the first comprehensive examination of the death

penalty in California by a state agency or organization since 2008. That 2008 report,
by the California Commission on the Fair Administration of Justice, conducted

an exhaustive review of the state’s death penalty system and concluded it was
dysfunctional. The Commission on the Fair Administration of Justice identified three
ways to address the dysfunction: (1) dramatically increase funding for the death
penalty system, (2) narrow the scope of the death penalty or (3) repeal the death
penalty altogether.®® California did none of these things.

The Committee found thatall the problems identified in 2008 have only gotten
worse. As context for the Committee’s report, what follows is an overview of the major
changes in law and policy since that 2008 report. This overview shows that California’s
death penalty continues to be defined by intractable problems. We therefore take

the recommendations of the Commission on the Fair Administration of Justice a step
further to recommend abolition.

+ In 2009, the American Law Institute, the nation’s most prominent law reform
body, voted to remove the death penalty from its Model Penal Code. The Model
Penal Code’s death penalty scheme had been a national basis for death penalty
statutes and had been approved by the United States Supreme Court. As The
New York Times put it, the American Law Institute “pronounced its project a
failure and walked away from it.”*

« In2014,afederal judge found that California’s death penalty was
unconstitutional because of long delays in executing people.* That legal
decision was reversed, but only on procedural grounds, and the issue has not
since been addressed in federal court or at the California Supreme Court.%

«  In 2016, California voters approved Proposition 66, which aimed to reduce costs,
provide more attorneys for people on death row and speed up executions.>
But more than four years later, costs have increased, just as many people on
death row remain in need of post-conviction lawyers and delays in cases have
continued to grow. In 2008, the capital case post-conviction review process
took an average of 22 years.*® Today, it’s more than 30 years.* The death penalty
costs taxpayers $150 million a year.*

- In 2018, Vincente Benavides Figueroa became the fifth person on California’s
modern death row to be exonerated. The California Supreme Court
determined that Figueroa’s convictions were based on false evidence of
sexual assault.*

« In 2019, Governor Gavin Newsom declared a moratorium on executions in
California. The Governor explained that “California’s death penalty system
is unfair, unjust, wasteful, protracted and does not make our state safer.”?
The Governor also noted, “death sentences are unevenly and unfairly applied
to people of color, people with mental disabilities, and people who cannot
afford costly legal representation.”?
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« In 2020, Governor Newsom took the unprecedented step of filing an amicus
brief at the California Supreme Court to argue that the death penalty has been
applied in an unconstitutional and racially-biased manner.*

« In2021, Rob Bonta was appointed California Attorney General by Governor
Newsom. Attorney General Bonta reiterated his opposition to the death
penalty after his appointment: “I think the death penalty is inhumane. It does
not deter. Studies show it’s long had a disparate impact on defendants of color,
especially when the victim is white.™ California’s last three Attorneys General
expressed similar reservations about the death penalty while continuing to
defend itin court.*

« Inaddition to the state-wide moratorium on executions, District Attorneys
in three major California jurisdictions — Los Angeles, San Francisco and Santa
Clara Counties — have recently declared they will not seek the death penalty in
any case and will work to resentence people now on death row.# These District
Attorneys — as well as the District Attorneys from San Joaquin and Contra Costa
counties — have also recently told the California Supreme Court that the death
penalty as currently administered does not meet constitutional standards.* As
aresult, the majority of Californians live in a county where the elected District
Attorney does not support California’s current death penalty.

« Agroup of nearly 100 current and former elected prosecutors, Attorneys
General, and law enforcement leaders, including the current District Attorneys
of Contra Costa, San Francisco, Santa Clara and Los Angeles Counties, recently
stated: “[m]any have tried for over forty years to make America’s death penalty
system just. Yet the reality is that our nation’s use of this sanction cannot be
repaired, and it should be ended ™

«  Newdeath sentences have declined dramatically over the past decade: In 2010,
34 death sentences were imposed statewide.> In 2020, there were 5 new death
sentences.” So farin 2021, 3 new death sentences have been imposed.*

- California’s most recent execution was 15 years ago. Exits from death row
have exceeded new death sentences every year since 2017, when the death
row population peaked at 746.% Since 1980, 156 people condemned to death
have died of natural and non-execution causes, including 19 in 2020.5* As of
September 3, 2021, there are 697 people on death row.>

« In2021,Virginia became the first Southern state to repeal the death penalty®
and the federal government under President Joseph Biden imposed a
moratorium on executions.”” Now, 23 states do not have a death penalty and
two other states (in addition to California), as well as the federal government,
have moratoriums on executing people.® As a result, a majority of states in the
United States — as well as the majority of nations® — do not have the death
penalty in law or practice.

Finally, last year, the nation was forced to briefly confront the reality of what a regularly-
operating death penalty looks like. In the final months of President Donald Trump’s
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administration, the federal government executed 13 people over a six-month period.*®®
The executions continued despite important legal questions unresolved in unsigned,
late-night orders from the United States Supreme Court.* Justice Sonia Sotomayor
decried this “unprecedented, breakneck timetable of executions.”? If California
adopted the same pace of executions — an average of one every two weeks — it would
take more than 25 years to clear death row.

11l. LEGAL AND HISTORICAL BACKGROUND

A. History of California’s modern death penalty law.
California has had the death penalty since its founding.®* Between 1930 and 1969,
California executed 292 people.** But in 1972, the California Supreme Court struck
down the death penalty as a violation of the state constitution’s prohibition against
cruel or unusual punishment: “We have concluded that capital punishment is
impermissibly cruel. It degrades and dehumanizes all who participate in its processes. It
is unnecessary to any legitimate goal of the state and is incompatible with the dignity of
man and the judicial process.”®

The California Supreme Court’s ruling was short-lived. Nine months later, voters
approved Proposition 17 to amend the California Constitution to explicitly allow capital
punishment.%

But the death penalty did not immediately return to California. Four months before
Proposition 17 took effect, the United States Supreme Court ruled in Furman v. Georgia
that the death penalty as then administered violated the United States Constitution’s
prohibition against cruel and unusual punishment.®” The crux of the ruling lay in the
plurality’s conclusion that the death penalty had been applied in an arbitrary manner,
summarized in the oft-quoted statement of Justice Potter Stewart that the death
penalty is cruel and unusual “in the same way that being struck by lightning is cruel
and unusual.”®

The Furman decision invited states to enact new laws narrowing who deserved the
ultimate punishment of death. The states proceeded in two ways: some, including
California,” adopted statutes that required a death sentence in specific circumstances
and others adopted the discretionary death penalty statute proposed by the American
Law Institute in its Model Penal Code, which let jurors decide in a separate penalty
proceeding whether death was appropriate.™

Fouryears after the Furman ruling, the United States Supreme Court approved a
discretionary statute in 1976 and America’s “modern” death penalty era began.”

In 1977, the California Legislature replaced the mandatory death penalty statute —
which had been invalidated by the California Supreme Court™ — with one modeled on
the Model Penal Code approved by the United States Supreme Court.”® Then-Governor
Jerry Brown vetoed the bill, but the Legislature overrode his veto, marking the death
penalty’s official return to California.™

The following year, California voters approved a ballot initiative to expand the death
penalty. The initiative was dubbed the “Briggs Initiative” after its proponent Senator
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John Briggs and officially identified as Proposition 7. The initiative expanded the
scope of California’s death penalty to effectively encompass nearly all homicides.™
As described in the voter materials, the initiative would “give every Californian the
protection of the nation’s toughest, most effective death penalty law” that would
“apply to every murderer””

In the years that followed, California’s death penalty statute was expanded even
further.” For example, subsequent amendments expanded the law to allow a sentence
of death or life in prison without parole even if the defendant did not kill or intend to
kill, and removed a judge’s discretion to dismiss special circumstances, making life
without parole the mandatory minimum punishment for anyone convicted of first-
degree murder with special circumstances.”

In 2016, voters approved Proposition 66 to “speed up” the review of death penalty
judgments in an effort to “fix” the system.®° As described below, four years after the passage
of Proposition 66, the pace of litigation in death penalty cases has only slowed further.

B. California’s modern death penalty process.
In California, a case becomes a potential death penalty case when the district
attorney charges murder with special circumstances, which carries only two possible
punishments: death or life imprisonment without the possibility of parole.8!

Death penalty trials have two parts: a guilt phase and a punishment phase. The guilt phase
is similar to any murder trial with the additional requirement that the prosecution must
prove the alleged special circumstances,® such as committing the murder for financial
gain® or the victim being a police officer.® The punishment phase is unlike other criminal
trials. During the punishment phase, the prosecution presents aggravating evidence —
why the defendant should be executed — and the defense presents mitigating evidence —
why the defendant should receive a life sentence for his or her crime(s).* The jury is asked
to weigh the aggravating and mitigating evidence and determine if death or life without
parole is the appropriate punishment.® If the jury chooses life without parole, the judge
must impose that sentence; the judge has no discretion to impose a sentence of death
and no discretion to impose a lesser sentence of life imprisonment with the possibility
of parole.®” But if the jury chooses death, the judge retains the discretion to choose life
without parole or may impose the death sentence.8®

Following imposition of a death sentence, the post-conviction process begins.

This process has three parts. First, the California Constitution requires an automatic,
direct appeal in all death penalty cases to the California Supreme Court.® The direct
appeal considers legal challenges to the death sentence based solely on evidence and
argument that was presented at the defendant’s trial. In recent times, death penalty cases
have accounted for about a quarter the California Supreme Court’s work.”®

Second, in addition to the direct appeal, a person under sentence of death will also
pursue a habeas corpus challenge in state court.” The state habeas corpus challenge
considers evidence that was not available or presented during trial.”

Third, following the completion of review of the death judgement in state court,
the person sentenced to death can file a habeas corpus challenge in federal court.
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The purpose of this challenge is to determine if the state court correctly resolved
legal issues based on the U.S. Constitution. These proceedings are governed by the
Anti-Terrorism and Effective Death Penalty Act (AEDPA), passed by Congress in 1996
with the goal of increasing the speed of federal review of death penalty cases.”
Obtaining reversal of a death judgment in federal court is extremely difficult.*

C. Most death sentences are eventually overturned by courts.
Despite extra safeguards at trial and a difficult standard of post-conviction review, most
sentences of death ultimately are reversed in California and throughout the United States.”
Of more than 1,000 death sentences imposed in California since 1978, only 50 people
have completed the post-conviction review process.’ Eleven of those people have been
executed and 6 have died of natural causes, leaving only 33 people currently eligible for
execution.” Far more — 235 people — have had their death judgments reversed.”®

Of these reversed cases, 165 people obtained relief in state court.” Although the
California Supreme Court affirms 90% of the death penalty cases it decides,!°° California
death sentences are frequently reversed in federal court after decades of litigation
expenditures in the state courts. Federal courts have granted relief in 70 of the 119
California capital cases that have final federal judgments — a reversal rate of 59%.'°!

As explained by Sean Kennedy, Executive Director of the Center for Juvenile Law and
Policy at Loyola Law School, who presented to the Committee in March, “federal
judges have been more willing to find that an error may have been prejudicial,
specifically at the penalty phase, because of the understanding that a wide variety of
mitigators can appeal to at least one juror sitting on the penalty phase and change
the verdict.”'°? Most of the people who obtained relief in state or federal court were
resentenced to life without parole or less.!

D. California does not have a functional method to execute people.
Following the execution of Clarence Ray Allen in 2006, a federal district court
concluded that California’s lethal-injection protocol could cause “pain so extreme
that it offends the Eighth Amendment.”** This ruling resulted in a court-imposed
moratorium on executions while the state devised a new execution protocol.

Shortly after taking office in 2019, Governor Newsom issued an order imposing an executive
moratorium on all executions, stating “California’s death penalty system is unfair, unjust,
wasteful, protracted and does not make our state safer.”'® The Governor also noted,

“death sentences are unevenly and unfairly applied to people of color, people with mental
disabilities, and people who cannot afford costly legal representation.”'°® In addition

to granting a reprieve to all individuals on death row, the Governor ordered the death
chamber dismantled and halted all steps to devise a new method of execution.”

In light of the Governor’s moratorium, the parties settled the court challenge to
California’s execution protocol, though the case will automatically be reinstated should
Governor Newsom’s moratorium be lifted.!?®

E. Most states do not have the death penalty in practice or effect.
Atits height in 2004, the death penalty was law in the United States in all but 12 states.'®”
Since 2004, the death penalty has been overturned — either through legislative repeal or
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through decisions of the state’s highest court — in 11 additional states."® In March 2021,
Virginia became the 23rd — and first Southern — state to eliminate the death penalty.™
In addition, beyond California, the governors of Oregon and Pennsylvania have placed a
moratorium on executions, making 26 states that do not have the death penalty in law or
effect."? Another 14 states have not carried out an execution in five years."?

In total, 39 states have not carried out an execution for five years or do not have

the death penalty in law. Additionally, the United States Attorney General recently
announced a moratorium on federal executions, citing “arbitrariness in [the death
penalty’s] application, disparate impact on people of color, and the troubling number
of exonerations in capital and other serious cases.”"

FIGURE 3: DEATH PENALTY STATUS BY STATE

® DEATH PENALTY NO DEATH PENALTY @ GOVERNOR-IMPOSED MORATORIUM

Source: Death Penalty Information Center.

In 2009, the Model Penal Code Committee at the American Law Institute voted to
withdraw the model capital statute on which the California capital statute and those
of many other states are based, finding that there are “institutional and structural
obstacles to ensuring a minimally adequate system for administering capital
punishment”™> As noted by Committee panelist Carol Steiker, co-director of the
Criminal Justice Policy Program at Harvard Law School, this was the first change made
to the Model Penal Code since its promulgation in 1962.1
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Internationally, the death penalty is used in only a small minority of countries."”
Several international treaties and covenants either restrict or prohibit use of the death
penalty."® The vast majority of executions are carried out by China, Iran, Saudi Arabia,
Iraq and Egypt."®

IV. LEGAL PROBLEMS WITH CALIFORNIA’S DEATH PENALTY

California’s death penalty system has several legal infirmities that set it apart from other
states with capital punishment.

A. California’s death penalty applies to almost any murder.
As discussed above, under controlling authority from the United States Supreme
Court, death penalty statutes must limit death eligibility to those most culpable
for committing the gravest murders. Yet California’s death penalty statute fails to
meaningfully narrow death eligibility because nearly all homicides fit under one or
more special circumstance. The most recent research shows that 95% of all first-
degree murder convictions and 59% of all second-degree murder and voluntary
manslaughter convictions were technically death eligible.? Other research made
similar findings."!

B.Jurors do not need to agree on why someone should receive the death

penalty and do not need to be convinced beyond a reasonable doubt that

deathis appropriate.
California juries are not required to unanimously agree on aggravating factors during
penalty phase deliberations of a death penalty trial.””? They also are not required to
find beyond a reasonable doubt that aggravating factors outweigh mitigating factors
or that death is the appropriate punishment.'? As a result, individual jurors could
have different assessments of the truth or weight of the aggravating and mitigating
factors. And some jurors might vote for death, despite lingering concerns consistent
with reasonable doubt as to the appropriate punishment.

The California Supreme Court opined at length about these issues in a recent
opinion.””* Though unanimously rejecting that death sentences should be reversed
for these reasons, the Court noted that the Attorney General had acknowledged that
requiring jury unanimity and findings beyond a reasonable doubt “would improve our
system of capital punishment and make it even more reliable.”?®

In the same case, Governor Newsom took the unprecedented step of filing an
amicus brief urging the Court to require unanimity and findings beyond a reasonable
doubt for juries making penalty phases decisions to help remove “the intolerable
influence of racial bias.”? The Governor noted that “[nJationally and in California,
non-unanimous verdicts have been intended to entrench White jurors’ control of
deliberations.”’?” An amicus brief on behalf of the District Attorneys for the counties
of Los Angeles, San Joaquin, Contra Costa, Santa Clara and San Francisco was filed

in the same case, arguing that the failure to instruct on unanimity and to require
findings beyond a reasonable doubt amplifies the arbitrariness in application of
California’s death penalty.?
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C. Extreme delays caused by overall dysfunction make death sentences irrational.
In 2014, the overall dysfunction of California’s death penalty led a federal district court to
conclude that the death penalty as administered in Californiaviolated the ban on cruel
and unusual punishment. The court concluded that “systemic delay has made execution
so unlikely that the death sentence carefully and deliberately imposed by the jury has been
quietly transformed into one no rational jury or legislature could ever impose: life in prison,
with the remote possibility of death.”?° This ruling was reversed by the Ninth Circuit on
procedural grounds.”° The issue has yet to be addressed by another court.

D. The facts of capital cases are not reviewed by courts to ensure the death
sentence is proportional to the crime.

Proportionality review — comparing cases to ensure fair and proportional sentencing—is
an important safeguard to address bias in the criminal legal system. There are two forms
of proportionality review: inter-case review compares outcomes across individuals in
different cases while intra-case review compares outcomes among defendants involved in
the same event. California is one of only a handful of states that does not require inter-case
proportionality review of death sentences across different cases.”!

California has numerous stark examples of disproportionality, including multiple cases

in which an accomplice who did not kill was sentenced to death while the individual who
actually committed the murder was not.’? The most prolific serial killer in California history
was sentenced to life in prison without the possibility of parole, while individuals who did
notkill orintend to kill remain on death row under felony-murder special circumstances."**
In some cases, the accomplice who did not kill remains on death row while the actual killer
has already been released on parole.’3

V. CALIFORNIA’S DEATH PENALTY IS RACIALLY BIASED

A. California’s history of lynching.
Elisabeth Semel, director of the University of California, Berkeley Death Penalty Clinic, told
the Committee that the “death penalty in California today is a product of its history. Its
history, and therefore its present-day administration, is marred by race discrimination that
influences every stage of the proceedings.”*> America’s history of racial violence against
people of color, especially through the practice of lynching, must be considered when
discussing capital punishment.’

While lynching was more prominent in Southern states, it also happened in California.
Lynchings in California mirrored those in Southern states where ethnic minorities were
disproportionately targeted for violence.”” The California Supreme Court has described
California’s history of “vigilante justice and public hangings”**® and at least 350 people
may have been lynched in California between 1850 and 1935." Although lynching was an
extra-judicial process, the practice was closely tied to the criminal legal system because it
regularly occurred in response to an allegation of serious crime. 0

In the mid-20th century, as calls to end the practice of lynching grew, the promise of
swift, officially-sanctioned executions were offered as a compromise.* United States
Supreme Court Justice Potter Stewart acknowledged the role of capital punishmentin
curtailing lynching, writing that the “expression of society’s moral outrage” channeled by
capital punishment “is essential in an ordered society that asks its citizens to rely on legal
processes, rather than self-help to vindicate their wrongs 2
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However, the legal process considered by Justice Stewart was often markedly different
for people of color charged with capital offenses.”3 Death sentences imposed against
people of color after expedited criminal processes have been dubbed “legal lynching”
by some experts.*

Against this historical backdrop, the United States Supreme Court considered the various
challenges to capital punishment in the 1950s through the 1970s.> The constitutional
challenges often explicitly alleged some form of racism as their basis, but the Court
never directly addressed the death penalty’s racialized history.*¢Indeed, in 1987, the
Court acknowledged that the death penalty may be administered in a racially-biased
manner but nevertheless upheld the practice unless it could be proven that lawmakers or
prosecutors explicitly intended to impose the death penalty in a discriminatory way."

B. California data.
Sherod Thaxton, Professor of Law at UCLA School of Law, told the Committee that
the studies about racial bias in the administration of the death penalty are remarkably
consistent across time periods and research designs and show a consistent theme: race
often determines when the death penalty is sought and when it is imposed.#¢

Disparities based on race of victim

Extensive research has shown that the race of the victim impacts who is sentenced
to death in California. Newly-released studies focus on death cases from 2002 or
earlier — a time frame that accounts for most people currently on death row."

The most recent research examined murder and manslaughter convictions from
1978-2002.° It found that people accused of killing at least one white victim were
more likely to be charged with one or more special circumstances than those
accused of killing non-white victims.® Additionally, people accused of killing

at least one white victim were more likely to be sentenced to death than those
accused of killing non-white victims.!>?

In addition to this most recent research, several previous studies conducted in
various California jurisdictions over a broad range of years have made similar findings:

- Inastatewide study of death sentences imposed in California in the 1990s,
researchers found that Black and Latinx defendants who kill white victims were
more likely to be sentenced to death than those who kill Black or Latinx victims.'>3

« Inastudy of capital cases in Los Angeles County from 1990-1994, researchers
found that “defendants accused of killing White victims are more likely to
be charged with a death-eligible offense than those accused of killing
minority victims.”>

« Inastudy on capital charging in San Diego County from 1978-1993, researchers
found that the District Attorney was more likely to seek the death penalty
when Black and Latinx defendants were alleged to have killed white victims.'

+  Astudy of charging practices in San Joaquin County from 1977-1986 found that
the likelihood of being charged with a special circumstance for defendants
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in cases with a Black victim was one-fifth the likelihood in cases with a white
victim."® In cases with Latinx victims, the likelihood was one-twentieth of that
for cases with white victims.!>”

Stephen Shatz, University of San Francisco professor emeritus, told the Committee
that the findings of the several studies delivers a clear message: “white lives matter,
Black lives and Latinx lives, not so much. And white lives matter most when the
person who took the white life is a Black.”>

Disparities based on race of defendant

A major study published in 2019 examined thousands of cases from 1978-2002
and, after controlling for level of culpability, victim race and offense year, found
that some special circumstances were disproportionately applied by race or
ethnicity of the defendant.™ In particular, the special circumstances of lying in
wait, robbery/burglary felony-murder, drive-by-shooting and gang membership
were more likely to be found or present in cases with Black or Latinx defendants.'*®
According to the authors, the research findings demonstrate that racial and ethnic
stereotypes directed which type of murders were labelled as especially egregious. !
Thus, these special circumstances appear to “codify rather than ameliorate the
harmful racial stereotypes that are endemic to our criminal justice system.”'®?

While the research described above does not consider cases past 2002, current
data on racial disparities suggests that race still plays a role in how the death
penalty is administered in California. While further analysis would need to be
conducted to draw a causal link between race and the imposition of a death
sentence, this raw data presents troubling trends:

«  Despite accounting for only 6.5% of California’s population, over one third
of people on death row in the state are Black.!%3

«  While Latinx people accounted for less than half of homicide arrests in the
state between 2010 and 2020, all 8 of the people sentenced to death in the
state in 2018 and 2019 were Latinx.'** In 2020, 3 of the 5 people sentenced to
death in California were Latinx.!%®

Data from 2010-2020 for the five counties that imposed the most new death
sentences'® is also concerning:

- InLos Angeles County, 95% of people sentenced to death were people of
color. Black people made up 9% of the county population during this time
but accounted for 43% of the 40 new death sentences. Of the 223 people on
death row who were convicted in Los Angeles County, 49% are Black, 28% are
Latinx and 15% are white.

« InRiverside County, 86% of people sentenced to death were people of color.
Black people made up 7% of the county population during this time but
accounted for 26% of the 42 new death sentences. Of the 88 people on death
row who were sentenced in Riverside County, 76% are people of color.
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FIGURE 4: NEW DEATH SENTENCES IMPOSED IN CALIFORNIA BY
RACE OF DEFENDANT (2010-2020)
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nia Department of Justice, Homicide in California reports from 2010-2020, Table 36

In Orange County, 77% of the people sentenced to death were people of
color. Black people made up 2% of the county population during this time but
accounted for 31% of the 13 new death sentences. From 2010-2015, Orange
County’s capital sentencing rate was 5.4 times the rest of the state per 100
homicides."” During the same time, 90% of the individuals sentenced to death
in the county were people of color.® Of the 60 people on death row who were
sentenced in Orange County, 62% are people of color.

In Kern County, 63% of people sentenced to death were people of color.

Black people made up 6% of the county population during this time but they
accounted for 25% of the 8 new death sentences. Of the 27 people currently on
death row who were sentenced in Kern County, 48% are people of color.

In San Bernardino County, 50% of people sentenced to death were people of
color. Black people made up 9% of the county population during this time but
accounted for 38% of the 8 new death sentences. Of the 39 people on death
row who were sentenced in San Bernardino County, 62% are people of color.
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FIGURE 5: RACIAL DEMOGRAPHICS OF CALIFORNIA'S DEATH ROW
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FIGURE 6: DEMOGRAPHICS OF NEW DEATH SENTENCES IMPOSED IN
CALIFORNIA BY COUNTY (2010-2020)
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In addition, from 2010-2020 only 20 of California’s counties imposed any new
death sentences. The vast majority — 15 of the 20 — of these counties generated
3 orless new death sentences over this time. In 10 of the counties where death
sentences were infrequent, they were imposed exclusively on people of color:

«  Alameda County sentenced 3 people to death. All of them were Black.
+  Kings County sentenced 3 people to death. All of them were Latinx.
+  Tulare County sentenced 3 people to death. Two were Latinx and 1 was Black.

«  Santa Clara County sentenced 2 people to death. One was Latinx and the
otherwas Black.!®

«  Contra Costa County sentenced 2 people to death. Both were Black.

- Five counties each sentenced a single person to death and that person was
either Black or Latinx. In Fresno, San Diego and Shasta counties, the person
was Black. In San Mateo and Yolo counties, the person was Latinx.

C.Sources of bias.
Like other areas of the criminal legal system, many sources contribute to racially
biased practices and outcomes in the context of the death penalty. Racial disparities
in policing and the broad discretion afforded prosecutors in determining when to
seek the death penalty have been cited as potential sources. And Dr. George Woods,
president of the International Academy of Law and Mental Health, told the Committee
that social factors that have been found to result in disproportionately negative health
outcomes for people of color — such as chronic disease and lack of access to adequate
medical treatment — also define the population of capital defendants.'

While each of these sources contribute to the disparate racial outcomes, the jury
selection process for capital offenses deserves special consideration. Though both
the California and United States Supreme Courts have adopted rules to prevent
racial bias from impacting who serves on a jury,” juries in California continue to be
disproportionately white."™

This is especially true in capital cases because of the process of “death qualification,”
where potential jurors can be dismissed if they express reservations about the death
penalty.” Unlike an ordinary criminal trial, potential jurors in capital cases are allowed
to be questioned about their attitudes toward the death penalty. If a juror expresses

an opinion against the death penalty that can “substantially impair” their ability to
consider imposing a death sentence, they are excluded from serving."” This process has
been shown to disproportionately exclude Black people because they are more likely
to be opposed to the death penalty than are white people.” Even when potential jurors
survive the death qualification process, prosecutors can use peremptory challenges to
excuse those who were indecisive about the penalty.'

Professor Semel told the Committee that the result of this process “is that men and
women whose views about race, poverty, marginalization, adversity, and, yes, mercy,
[which] have been informed by their history and experience, are disproportionately
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removed from the capital jury, which is no longer heterogeneous, diverse, or
representative of a fair cross-section of our community.””

Additionally, penalty phase instructions are “notoriously difficult for jurors to understand
and apply,”® and research has shown that most jurors do not understand the instructions.®'
When jurors do not fully comprehend the instructions, they are more likely to allow bias

to impact their decisions.® Indeed, researchers have found that jurors with the poorest
comprehension of the instructions were the most prone to deciding based on racial bias.'s?

VI. CALIFORNIA'S DEATH PENALTY IS GEOGRAPHICALLY BIASED

Geographic bias also determines who is sentenced to death in California.’®* As Professor Shatz
told the Committee, geographical disparities occur in California because “[p]rosecutors have
virtually unlimited discretion” when charging special circumstances and seeking death.'®

As aresult, most death judgments in California are imposed in a handful of California’s
58 counties. From 2015-2020, six counties imposed 89% of the death sentences in the
state, and just two of these counties — Los Angeles and Riverside — imposed 61% of all
death sentences in California.’®¢ Moreover, death sentences imposed in five counties
account for 64% of all people currently on death row, despite comprising less than half
of California’s population.'®”

FIGURE 7: DEATH SENTENCES IMPOSED IN THE UNITED
STATES BY COUNTY (2013-2019)
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FIGURE 8: DEATH PENALTY USAGE RATE COMPARED TO HOMICIDE RATE
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One California county — Riverside — sentences people to death so frequently that it has
become a national outlier. In 2015, Riverside County sentenced more people to death
than every other state in the country, except for Florida and California itself.'®® In 2017,
three counties accounted for 31% of new death sentences in the entire United States:
Clark County in Nevada, Maricopa County in Arizona and Riverside County.®® In 2020,
Riverside County was responsible for three of the five death sentences in California.”°

The geographic disparities in death sentencing cannot be explained by some counties
having higher homicide rates. As Figure 8 shows, counties with high homicide rates
are not the ones that use the death penalty the most, and counties with very similar
homicide rates differ in their usage of the death penalty. For example, Santa Clara
County and Orange County both have homicide rates around 2.5 per 100,000
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residents but have varied greatly in their application of the death penalty over the
past two decades.

As shown in Figure 9, homicide rates have fallen at similar rates over the past 30
years both in counties that use the death penalty more frequently than others and in
counties that do not use it all.

FIGURE 9: CHANGES IN HOMICIDE RATES GROUPED BY DEATH PENALTY USAGE

YEARLY HOMICIDES PER 100,000 PEOPLE
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While a county’s homicide rate does not explain its death penalty usage, other factors
notrelated to crime may. Unsurprisingly, there is a correlation between support for
the death penalty in a county and usage. In counties where the population more
heavily favors the death penalty, more people are sentenced to death per homicide.
As shown in Figure 10, California counties with a higher percentage of votes against
abolishing the death penalty — “No” votes on Proposition 62 in 2016 — have a higher
rate of death penalty sentences per homicide.
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FIGURE 10: SUPPORT FOR PROPOSITION 62 AND DEATH SENTENCES
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VIl. CALIFORNIA HAS SENTENCED PEOPLE WITH SEVERE MENTAL ILLNESS,
PEOPLE WITH HISTORIES OF TRAUMATIC ABUSE, AND YOUNG PEOPLE TO DEATH

The modern death penalty is supposed to be imposed only on people “whose extreme
culpability makes them the most deserving of execution.” The United States Supreme
Court has categorically excluded people with intellectual disabilities and people who
committed their offenses before the age of 18 from death eligibility,*? finding that their
execution violated the Eighth Amendment’s prohibition on cruel and unusual punishment.

But many people remain on California’s death row despite having been diagnosed with
intellectual disabilities and many others have cognitive characteristics and deficits
comparable to those of people with intellectual disabilities and juveniles:

«  Atleast 60 people on death row have presented evidence in court filings that they
are intellectually disabled.”Since half of the people on death row do not have
attorneys to present their habeas claims,”* this number likely underrepresents the
scope of the problem. To date, at least 14 people in California have had their death
sentence removed because of intellectual disabilities.'®

«  Theclinical definition of “intellectual disability” is also narrow, only applying
to people who show evidence of the disability at a young age, and excluding
people who have suffered traumatic brain injury (TBI) or dementia later in life."°
The American Psychiatric Association, American Psychological Association,
National Alliance of the Mentally Ill, and American Bar Association’s Task Force
on Mental Disability and the Death Penalty all adopted recommendations that
the categorical exclusion from the death penalty for people with intellectual
disabilities should be extended to include people with similar intellectual
functioning caused by TBI and dementia."”

«  The United States Supreme Court has also forbidden executing people who
are “incompetent,” meaning they do not understand the nature of or reasons
for their execution.”” California’s Attorney General has recognized two people
on death row as “permanently incompetent,” individuals whose intellectual
functioning or psychological conditions have deteriorated (such as from age-
related dementia) so dramatically during their incarceration that they have
little likelihood of regaining competency.” In seven other cases, the Attorney
General has agreed that the issue of someone’s permanent incompetence to
be executed should be resolved because it may mean that the person could
never be executed.?’° This number is likely to increase with time as the death
row population continues to age. There is no statute or clear legal process
for resentencing these individuals to remove them from death row, creating
confusion in the Superior Courts about how to proceed.

+  Atleast one-third of death row is being treated for severe mental illness,
according to the attorneys in a class action case about mental health
treatment in California’s prisons.?”! The American Bar Association, the
American Psychiatric Association, American Psychological Association,
National Alliance on Mental Illness, and Mental Health America have all
recommended prohibiting the execution of those with severe mental illness,
agreeing with the statement of the ABA that, as with juveniles and people with
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intellectual disabilities, “this population simply does not have the requisite
moral culpability.”202

Many people on California’s death row experienced chronic violence and
trauma as children, including extreme levels of physical and sexual abuse.?®
These traumatic backgrounds are not unique to California’s death row.?0*
Research, including a recent report from the California Surgeon General,

has demonstrated that such “Adverse Childhood Experiences” can cause
neurological, psychological and hormonal changes linked to lawbreaking and
violent behaviors.?0

In California, 45% of the people on death row — 316 people — were 25 or
younger at the time of their offense?*® and 166 of them were 21 or younger.2%"
Forty-two were only 18 years old.2%¢

The same reasons that forbid executing people who were under 18 at the time
of their offense apply to other young people.?? Advances in neuroscience
have demonstrated that parts of the brain critical to decision-making, reward-
seeking and impulse-control continue developing at least through the early
20s.29 Sentencing young adults to the death penalty is not consistent with the
principal that only those with “extreme culpability” can be executed.?"!

FIGURE 11: DEATH ROW POPULATION BY AGE AT OFFENSE
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Racial disparities are especially pronounced in young people sentenced

to death. While 68% of all people on death row are people of color, the
percentage jumps to 77% for people who were 25 or younger at the time of
their offense, and to 86% for people who were 18 at the time of their offense.??

at used in the following two figures, was

FIGURE 12: RACIAL DEMOGRAPHICS OF PEOPLE ON DEATH ROW WHO WERE 25
OR YOUNGER AT THE TIME OF THEIR OFFENSE
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Source: Analysis of data provided by CDCR Office o

FIGURE 13: RACIAL DEMOGRAPHICS OF PEOPLE ON DEATH ROW WHO WERE 18
AT THE TIME OF THEIR OFFENSE
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VIIl. CALIFORNIA HAS SENTENCED INNOCENT PEOPLE TO DEATH

Five innocent men on death row have been fully exonerated and released since
California’s reinstatement of the death penalty in 1977.283 All five are people of color.
The most recent exoneration was Vincente Benavides Figueroa in 2018.2 He was
sentenced to death in 1993 for the sexual assault and murder of his girlfriend’s
21-month-old daughter.?® After 25 years, the California Supreme Court overturned
his conviction after the prosecution agreed that the convictions were based on false
evidence.?®Prosecutors subsequently dropped all charges.?”

Serious questions have also been raised about the innocence of other people currently
on California’s death row.?® For example, in May 2021, Governor Newsom ordered an
independent investigation into the death sentence of Kevin Cooper, who was convicted
of four murders in 1983 but maintains that he was framed.?” In addition, Sean Kennedy,
executive director of the Center for Juvenile Law and Policy at Loyola Law School, told the
Committee that the Loyola Project for the Innocent currently has five additional death
penalty cases under active investigation with credible, new evidence of innocence and
that he expects to see “many more death row exonerations in the future.”?*

Nationally, 185 people on death row and 212 people sentenced to life without parole
have been exonerated.?”' A 2014 study by the National Academy of Sciences estimates
that there are many more innocent people on America’s death row who have notyet
been exonerated.??

IX. COSTS AND DYSFUNCTION

The California death penalty costs the state approximately $150 million per year.?*® Even
with those costs, the state is not spending enough money: people sentenced to death
routinely wait decades to be assigned post-conviction lawyers because the state does
not pay for more attorneys.??* According to the calculations of some experts, California
has executed 13 people at a cost of $4 billion.?* Because of these costs and delays,

the former Chief Justice of the California Supreme Court Ronald George diagnosed
California’s system as “dysfunctional” and called it a “charade.”??

A. Since Proposition 66 in 2016, costs have not decreased.
In 2016, California voters approved Proposition 66, which was promoted as a way to
“speed up the death penalty appeals system.”??” Proponents of the proposition argued
that swifter executions would save California taxpayers money on “meals, healthcare,
privileges and endless legal appeals” for people on death row.??

But costs and delay have not decreased since the passage of Proposition 66. Costs
remain significantly greater at every stage of death penalty litigation. A death penalty
trial adds between $500,000%%° and $1.2 million?*° to the costs of a murder trial for a
number of reasons,?! which have not changed since the passage of Proposition 66.

As described below, state post-conviction proceedings are also time consuming and
costly. The Judicial Council of California recently estimated and sought additional
annual funding of more than $18 million to cover Proposition 66 costs.?*? This funding
request was not granted.?*® Federal law also requires that attorneys be appointed to
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represent people sentenced to death in their federal habeas proceedings, which has
been estimated to cost the federal government more than $775 million for California
death penalty cases from the 1970s through 2010.23

Finally, it costs at least tens of millions of dollars more each year to house people on
death row compared to a non-death row prison setting.?*>* Though Proposition 66 gave
the California Department of Corrections and Rehabilitation authority to move people
off death row, only 64 individuals have been transferred to other prisons pursuant to
Proposition 66.2%

B. People on death row wait decades to complete post-conviction review.
A person sentenced to death in California can expect to wait more than 30 years before
their case moves through all phases of post-conviction review.?

While the proponents of Proposition 66 promised to speed up cases by modifying
the state habeas process, the average time it takes for a capital case to proceed from
a sentence of death to final resolution of habeas proceedings has continued to
increase. In 2020, the average time from sentencing to resolution of the state habeas
proceedings had increased to 20 years,?® up from 17 years in 2015, and 12 years in
2008.240 Completing the federal habeas review process adds additional time.?*

As of December 2020, the average time on death row for the 29 people who have
exhausted their appeals was 33.8 years.?*? The four people who most recently exhausted
all their state and federal appeals took between 29 and 32 years to do so.2#

The main reason for these delays is a lack of qualified attorneys to handle state habeas
corpus proceedings. On average, it takes 20 years for state habeas counsel to be
appointed after someone is sentenced to death.?** There are 363 death-sentenced
people awaiting initial appointment of counsel for state habeas litigation, more than
half of all people sentenced to death in California.?* Eighty-five people on death row
have been waiting for appointment of habeas counsel for more than 20 years.?*¢

C. Proposition 66 has slowed down post-conviction proceedings.
Despite arguments by proponents of Proposition 66 that the measure would “speed
up” death penalty appeals,? its attempt to set a five-year deadline for completing state
appeals was invalidated by the California Supreme Court?* and other changes it made
to the law have actually slowed down post-conviction proceedings.

First, by requiring that Superior Courts process habeas cases in the first instance,
Proposition 66 created an additional level of review: either side may appeal the
habeas decision of the Superior Court and new counsel must then be appointed in
the Court of Appeals.?* Because no method of paying new counsel was created with
Proposition 66,19 cases are currently stayed in the Court of Appeal waiting to have
habeas counsel appointed.?*®

Next, under Proposition 66, Superior Courts are now in charge of appointing habeas
counsel instead of the California Supreme Court.?”' But no new habeas cases have been
assigned since the passage of Proposition 66 and only three new attorneys have been
included in the pool of qualified capital habeas counsel.?? At the end of 2020, the same
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number of individuals on death row (363 people), were waiting for habeas counsel to be
appointed in their case as in 2016 when Proposition 66 passed.?

Third, according to Committee panelist Sean Kennedy, many Superior Courts are not
familiar with state habeas corpus law.?* Thus, it will likely take longer for Superior
Courts to adjudicate capital habeas claims than it previously did for the California
Supreme Court, which has decades of experience with this arcane area of law.

D. Poor quality defense at trial leads to death sentences.
When Governor Newsom initiated the death penalty moratorium in 2019, he
highlighted that capital sentences in California are “unjustly and unfairly applied to
people who cannot afford costly legal representation.”

More than half of the 70 reversals of California death sentences by federal courts
occurred on grounds that trial counsel provided constitutionally ineffective
representation.?® In most of those cases, the death judgment was reversed because
defense counsel failed to investigate or present mitigating evidence during the penalty
phase of the trial.>>"

Nearly all people on death row could not afford to hire their own defense attorneys
for trial.?® Attorneys with histories of ineptitude have repeatedly been appointed to
represent indigent people facing death.? In Los Angeles County, attorneys with prior
or subsequent misconduct charges represented over one-third of the 22 cases where
individuals received death sentences in 2013-2019.26°

Counties that pursue death sentences also may not provide adequate pay or resources
to defense counsel.?®' In some cases payment structures may discourage trial counsel
from attempting to negotiate a less severe sentence or conduct robust investigation.
For example, some counties employ flat-fee contracts where defense counsel fees are
reduced by half or more if the prosecution decides not to seek the death penalty before
trial,2 and by 70% if the client agrees to take a plea prior to trial.?*In other counties,
modest hourly rates in death penalty cases are reduced even further when a prosecutor
decides to instead seek life without parole,?** thus discouraging early investigation and
presentation of mitigating evidence to the District Attorney’s office. In yet another
county, attorneys’ flat fees must also be used to pay investigators?®> — financially
disincentivizing their use.

X. CONCLUSION

The Committee’s study of California’s death penalty leads it to unanimously conclude
that California’s system for capital punishment is beyond repair. California should
abolish the death penalty and death row should be dismantled.
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APPENDIX OF DATA SOURCES AND METHODOLOGY

Figure 1and 2 Sources:
Executions: CDCR, Inmates Executed 1978 to Present.

Non-execution deaths: CDCR, Condemned Inmates Who Have Died Since 1978 (as of
September 22,2021).

Initial sentences: California Department of Justice, Homicide in California, Table 35
(2020). People with multiple sentences in the same county in the same year are
counted once. New death sentences imposed in 2021 are based on data from
CDCR.

Resentences: For 1978-2002, California Department of Justice, Homicide in California,
Table 24 (2002). For 2003-2021, Data provided by Habeas Corpus Resource Center.

Total number of condemned people at end of year: For 1978-2011, California Department
of Justice, Homicide in California, Table 35 (2011). For 2012-2019, NAACP Legal Defense
and Educational Fund, Inc., Death Row US.A. reports. For 2020, Habeas Corpus
Resource Center, Annual Report 2020, 8. For 2021, CDCR, Condemned Inmate List (as of
September 3,2021).

Figure 8 Methodology:

To make this scatterplot, we find the total number of death penalty sentences

per county between 2000-2020 and divide that value over the number of total
homicides per county between 2000-2020. The average homicide rate is found by
taking the average of the total homicides per year over the population of that year
between 2000-2020.

For the purposes of visualization, Colusa county (average population 20,824
people, fourteen total murders in 2000-2020, and two death penalty sentences)
and Modoc county (average population 9,291, thirteen total murders between
2000-2020, and one death sentence) have been removed from the sample. This is
due to the low total murders between 2000-2020 compared to other counties in
California, causing the ratio of total murders and death penalties to be significantly
higher than other counties. Given the low number of homicides, we are unable to
draw concrete conclusions from these two counties.

Figure 9 Methodology:

To make this graphic, we find the total number of death penalty sentences per
county between 2000-2020 and divide that value over the number of total
homicides per county between 2000-2020. We define this as the propensity of a
county to impose death penalty sentences. Then, we divide the counties into three
groups of propensities: no propensity (between 2000-2020, the county has not
sentenced anyone to death), lower propensity, and higher propensity (between
2000-2020, the county was less likely or more likely to sentence someone to death
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compared to other counties in California). The cut-off between the lower and
higher likelihood is based on the median calculated propensity, excluding counties
without any death sentences. We take the average of the homicide rate between
the three groups, weighted by population of the county by year to get the homicide
rate by year.

The higher propensity counties are Contra Costa, Marin, Yolo Ventura, Tulare,
Napa, Orange, El Dorado, Shasta, Lake, Imperial, Riverside, Kings, Modoc, San Luis
Obispo, and Colusa. The lower propensity counties are Fresno, Kern, Stanislaus,
Merced, Monterey, San Joaquin, Sonoma, Santa Clara, San Mateo, San Diego,

Los Angeles, Madera, Sacramento, Alameda, San Bernardino, and Santa Barbara.

Figure 10 Methodology:

To make this scatterplot, we find the number of death penalty sentences per county
between 2000-2020 and divide that value over the number of total homicides per
county between 2000-2020. We then create a scatterplot based on Proposition

62 “No” votes and the death penalty propensity. To show the overall trend of the
relationship between Proposition 62 “No” votes and death penalty propensity, we
include a quadratic trend line, weighted by the population of each county.

Figures 8,9, and 10 Sources:

Homicide rate: Homicide data is from California Department of Justice’s Openjustice
data set. County population data is from U.S. Census Bureau.

Death penalty sentences imposed: Data provided by the Habeas Corpus Resource
Center. This data includes all death sentences imposed per county per year,
including resentences.

Proposition 62 voting data: California Secretary of State, Statement of Vote, General
Election, November 8, 2016, 71-73.
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